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State v. Pettijohn and the Future of Implied 
Consent in Iowa 
 
On the eve of one of the biggest boating weekends of 
the year, the Iowa Supreme Court issued its opinion in 
State of Iowa vs. Dale Dean Pettijohn, Jr., ___ 
N.W.2d ___, No. 14-0830 (Iowa 6/30/2017).  This 
case has a major impact on Boating While Intoxicated 
investigations and prosecutions in Iowa, but it could 
also impact the future of all statutorily implied consent, 
including in the driving context.   
 
In August, 2013, Dale Pettijohn was operating a 
rented pontoon in the no-wake zone of Saylorville 
Lake.  A DNR water patrol officer observed a female 
passenger on Pettijohn’s boat and noticed that she 
was dangling her legs in the water while sitting on the 
sundeck near the back of the boat – a dangerous 
location, as propellers from the boat motor were 
spinning just beneath the surface of the water.  The 
officer had worked at the lake for many years and 
stopped Mr. Pettijohn to educate him about the 
dangers and remove the passenger from harm’s way.  
During their interaction, the officer observed signs of 
impairment.  After a more thorough investigation, Mr. 
Pettijohn was ultimately arrested, implied consent was 
invoked, and Mr. Pettijohn consented to a breath test, 
which showed his BAC at .194%. 
 
An unsuccessful motion to suppress was filed, and 
Mr. Pettijohn was convicted of Boating While 
Intoxicated in violation of Iowa Code §462A.14(1).  
The Iowa Supreme Court reversed the conviction, 
finding that the boating while intoxicated implied 
consent procedure violated the Iowa Constitutional 
protections against unreasonable search and seizure.  
It is important to understand the rationale of the Court 
in order to continue effective enforcement of Iowa’s 
BWI laws, and to anticipate possible future 
implications in the OWI context. 
 
Federal constitutional analysis permits breath tests as 
“searches incident to arrest.”  See Birchfield v. North 
Dakota, 579 U.S. ___, 136 S. Ct. 2160 (2016).  
However, the Iowa Constitution only permits searches 
incident to arrest to protect officers or to safeguard 
evidence, and the natural dissipation of alcohol from 
the body does not amount to the intentional 
destruction of evidence that the exception was 
designed to address. See State v. Gaskins, 866 
N.W.2d 1 (Iowa 2015) and Missouri v. McNeely, 569 
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U.S. __, 133 S.Ct. 1552 (2013).  Therefore, a 
warrantless breath test is not permissible as a 
search incident to arrest under the Iowa 
Constitution.   
 
Pettijohn’s consent must therefore be deemed 
knowing and voluntary to pass Constitutional 
muster. The Court concluded that the BWI 
statutorily implied consent, as currently written in 
the Code, cannot constitute an effective waiver 
of the right to be free from a warrantless search 
and seizure.  The Court analyzed this issue on a 
case-by-case, totality-of-the-circumstances 
basis. As applied to Pettijohn, the Court 
determined that his consent was not sufficiently 
informed, as he was intoxicated, was under 
arrest, had been transported to the police station 
which amounted to a coercive environment, he 
was not told he had the right to refuse the test, 
and the implied consent warning he was given 
was confusing and contained inaccurate 
information.   
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To explain this last issue further, the BWI implied consent warning is quite different from the warning given for OWI 
implied consent.  The OWI implied consent form breaks down the specific administrative penalties that will occur if 
the test is refused or failed, and further delineates the penalties if the refusal or failure is a second or subsequent 
offense. In contrast, the BWI warning summarizes the range of all possible penalties, leaving Mr. Pettijohn to his own 
devices to decipher what may or may not apply to his particular situation.  
  
The Court’s opinion (and a concurring opinion) specifically provide that the ruling does not directly affect Iowa’s 
motor vehicle OWI implied consent procedure, but the Court’s opinion implicitly invites such a challenge, noting, 
“(a)ny decision relating to operating a motor vehicle while under the influence will have to wait for another case 
raising its constitutionality.” 
   
The lesson from Pettijohn is that, at least in the boating context, we have no statutory implied consent procedure that 
currently passes constitutional standards, and must seek chemical tests through a knowing and voluntary consent 
rubric that does not involve the imposition of penalties but does include an advisement of the right to refuse and that 
failure of the test can result in criminal consequences.  In the case of collisions that result in injuries or death, and in 
other cases as deemed appropriate by the investigating authority, a warrant should be obtained if consent is not 
given, or if an analysis of the individual characteristics of the person call into question their ability to knowingly 
consent.  Boating while intoxicated is still a crime, it is still prosecutable even without a chemical test, and we as 
prosecutors and law enforcement will continue to hold the line and protect the public within the confines of our duty 
to uphold the Constitution.   
 
Enforcing Iowa’s New Distracted Driving Law 
 
On July 1, 2017, Senate File 234 went into effect, amending Iowa Code §321.276 to broaden the scope of prohibited 
conduct with electronic devices while driving, and making the use of electronic devices while driving a primary 
offense.  The entire text of the changes to §321.276 can be viewed here: 
https://www.legis.iowa.gov/legislation/BillBook?ga=87&ba=sf234 
 
Since the law went into effect, law enforcement and prosecutors have had questions about enforcement.  It is helpful 
to be aware of some of the important research supporting tougher laws pertaining to distracted driving, and to 
educate the judiciary through the testimony offered in these cases to assist in making a connection between the 
behavior observed by the officer and the prohibited acts described in the code section.   
 
One such research study showed that estimates based on cell-phone records indicate that cell-phone use among 
drivers increases the risk of a crash by a factor of 4.

1
  Another study found that performance of a secondary task can 

increase the risk of a crash because it is cognitively demanding, delays reactions to potential hazards, increases 
following distances, and decreases the driver’s visual scanning of the environment.

2
  

 
 
Officers who observe what they believe to be conduct in violation of the new law should make careful observations to 
rule out possible defenses.  For instance, telephone calls are not prohibited, which includes inputting the number into 
the phone.  However, if the officer observes the conduct for more than a few keystrokes (a telephone number 
typically being 10 digits in length), and the driver does not place the phone against the ear or make movements with 
the mouth that indicate a call is in progress, an officer could be justified in concluding that texting or other prohibited 
use of the electronic device is occurring.  In addition, officers should watch for repeated movements of the head 
away from the roadway indicating the driver is reading, placing the phone on the steering wheel while using thumbs 

                                                           
1
 McEvoy SP, Stevenson MR, McCartt AT, et al. Role of mobile phones in motor vehicle crashes resulting in hospital attendance: 

a case-crossover study. BMJ 2005;331:428-430 
 
2
 Engstrom J, Johannson E, Ostlund J. Effects of visual and cognitive load on real and simulated motorway driving. Transp Res 

Part F 2005;8:97-120 

 

NOTHING YOU HAVE TO SAY IS THAT 

IMPORTANT…. 
…UNLESS IT’S GOODBYE. 
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to enter keystrokes for a period of time inconsistent with making a phone call, or constantly looking down into the 
driver’s lap.  While officers cannot confiscate the phone without a warrant, consent to view the phone should be 
requested.  Each case will be fact-specific, and will rise and fall on the basis of officer observation and articulation 
combined with prosecutorial precision in questioning the officer on the witness stand, leaving no detail unspoken.   
 
Ultimately, the goal in enacting and enforcing Iowa’s distracted driving law is to reduce the number of crashes, 
particularly those resulting in serious injury and death, on Iowa’s roadways.  If an officer can make a traffic stop, 
even on the basis of reasonable articulable suspicion that the law is being violated, the officer is at least in a position 
to educate the driver about the riskiness of their behavior, that our laws are getting stricter, and that nothing on a cell 
phone is worth their own lives or that of the rest of the motoring public.    
 
Advantage Prosecution:  OWI From Investigation to Verdict 
 
Prosecutors are invited to attend “Advantage Prosecution:  OWI From Investigation to Verdict” to be held 
Wednesday, August 23, 2017, at the Des Moines Embassy Club-West. 
 
The workshop will focus on putting together successful OWI prosecutions, from the initial encounter and review of 
relevant case law pertaining to traffic stops, detentions, and searches, to voir dire specifics in difficult cases and 
everything in between.  We will learn about the role of the DRE in the courtroom, use of technology to solve hit-and-
run cases and create solid timelines involving driver behavior, and the tactical use of search warrants under Chapter 
321J and 808.  The workshop promises to leave attendees with new tools to tackle the most difficult cases, and put 
the prosecutor in a position of power when negotiating plea agreements that favor public safety. 
 
Registration for the event is now open until August 14, 2017.  The fee is $75.00 per person and includes a buffet 
lunch and light refreshments during breaks.  Persons interested in attending should see the agenda and registration 
form attached to this newsletter or contact Peg Bowman at Peg.Bowman@iowa.gov. 
 
 

Opinions of the Iowa Supreme Court 
 

De facto arrest no longer applicable to speedy indictment rule 
 

State v. Williams, 895 N.W.2d 856 (Iowa 5/25/2017) No. 14-0793.     
Defendant was detained, interrogated, and physical evidence was seized from him in a sexual assault investigation, 
but he was not taken into custody or charged by trial information for over a year.  Defendant filed a motion to dismiss 
for lack of speedy indictment, citing State v. Wing, 791 N.W.2d 243 (Iowa 2010) for the proposition that he 
reasonably believed he had been arrested over a year prior.  Held that speedy indictment is no longer triggered by 
the circumstances surrounding custody or when a person is seized, but rather by the completion of the entire 
process of an arrest, which includes taking the arrested person to a magistrate for an initial appearance, overruling 
Wing.   
 

Automobile exception to warrant requirement upheld 
 
State v. Storm, ____ N.W.2d ____ (Iowa 6/30/17) No. 16-0362. 
Defendant was stopped for a seatbelt violation when the officer smelled the odor of marijuana and searched the 
vehicle, yielding evidence of marijuana distribution.  Defendant argued that because officers can obtain electronic 
search warrants by the side of the road, the automobile exception to the warrant requirement should be abandoned.  
Held that no procedure for electronic search warrants or process other than personal appearance before a judicial 
officer exists to obtain search warrants, and the automobile exception to the warrant requirement is still valid as the 
vehicle itself presents the exigency due to its mobility and the inherent dangers in prolonged roadside detentions 
while warrants are obtained.  (The Court also noted that the viability of this exception will be reevaluated as 
technology advances.) 
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Any amount of a prohibited drug in one’s body violates OWI statute, regardless of whether the ability to 
drive is impaired 

 
State v. Childs, ____ N.W.2d ____ (Iowa 6/30/17) No. 15-1578.   
Defendant convicted of OWI after a urine drug screen detected a nonimpairing metabolite of marijuana in his urine, 
carboxy-THC.  Held that 321J.2(1)(c) is not unconstitutionally overbroad by allowing conviction based solely on the 
presence of a nonimpairing metabolite in the defendant’s urine without evidence of actual impairment, and policy 
arguments that the statute is too harsh should be directed to the legislature.  The Court also noted that the 
harshness of the flat ban is ameliorated by the fact that the motorist could only be asked to submit to chemical 
testing following a lawful traffic stop combined with reasonable grounds to believe the driver was impaired. 
 

Breath test as a search incident to arrest unconstitutional in boating while intoxicated case 
 
State v. Pettijohn, Jr., ____ N.W.2d ____ (Iowa 6/30/17) No. 14-0830.    
Implied consent was invoked after defendant was arrested for Boating While Intoxicated in violation of 462A.14(1), 
and a breath test was obtained.  Held that warrantless breath test incident to arrest based on need to gather 
evidence is contrary to the Iowa constitution and inconsistent with State v. Gaskins, 866 N.W.2d (Iowa 2015), 
because there is nothing a defendant can do to conceal or destroy the alcohol present in his blood, and the state’s 
interest in collecting evidence expediently does not constitute adequate justification for the search.  The Court also 
found that during the window of delay in observing the defendant, transporting him to the testing location, and setting 
up the machine, “law enforcement officers who wish to conduct a breath test on an arrestee can seek a warrant 
electronically.”   
 

Breath test obtained pursuant to implied consent was not voluntary in boating while intoxicated case 
 

State v. Pettijohn, Jr., ____ N.W.2d ____ (Iowa 6/30/17) No. 14-0830.   
Implied consent was invoked after defendant was arrested for Boating While Intoxicated in violation of 462A.14(1), 
and a breath test was obtained.  The Court rejected statutorily implied consent in the boating context and instead 
employed a totality-of-the-circumstances approach to determine whether the consent was knowing and voluntary.  
Held that because the defendant was intoxicated, transported to the police station (a coercive environment), and 
advised of significant and possibly inaccurate civil penalties for refusal to submit to testing, but not told that he could 
withhold consent or that there may be serious criminal penalties if he submitted to the test and failed it, his consent 
was not voluntary and the results of the breath test should have been suppressed.  The Court also stated that, “a 
person reading this decision should not jump to the conclusion that our analysis will make the statutory scheme 
governing the operation of a motor vehicle while under the influence unconstitutional.”   
 

Colloquy concerning prior offenses for purposes of habitual offender enhancement must follow same 
voluntary-and-intelligent standard that applies to guilty pleas 

 
State v. Harrington, 893 N.W.2d 36 (Iowa 4/7/17) No. 15-0308. 
Defendant was convicted of a class C felony and the trial court inquired after verdict whether he admitted or denied 
the prior convictions for purposes of the habitual offender enhancement, but did not inform defendant of all the rights 
applicable to guilty pleas in Rule of Crim. Pro. 2.8(2)(b).  Defendant admitted the convictions.  Held that with the 
exception of the immigration consequences, trial court must advise defendant of these rights for admission to the 
prior offenses to be deemed voluntary and intelligent.   
 

Trial on habitual offender status explained 
 
State v. Harrington, 893 N.W.2d 36 (Iowa 4/7/17) No. 15-0308 
During proceedings to determine habitual offender status after conviction of a class C or D offense, trial court must 
first offer defendant opportunity to affirm or deny convictions, or assert that prior convictions were uncounseled.  If 
defendant admits validity of prior convictions, the trial court must then engage in a colloquy concerning the rights 
associated with trial, to ensure the affirmation is voluntary and intelligent.  If the defendant denies identity, trial is held 
on that issue alone, and if defendant raises any other objection, that is heard by the trial court in a hearing without a 
jury.  If the prior conviction records show the defendant was not represented, the state must prove representation or 
voluntary waiver.  If the records are silent, the defendant must introduce evidence of nonrepresentation, and the 
burden then shifts to the state to show representation or waiver by a preponderance of the evidence. 
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RECENT 
UNPUBLISHED 
DECISIONS 
INVOLVING 
ALCOHOL AND 
TRAFFIC SAFETY 
 
Citation of unpublished cases 
is governed by I.R.App.Pro. 
6.904(2)(c), which provides 
that unpublished opinions do 
not constitute binding 
authority and requires that 
when citing an unpublished 
opinion, a party include an 
electronic citation where the 
opinion can be readily 
accessed on-line.  (Note:  all 
opinions may be accessed 
online in the Archives section 
of Opinions of the Iowa Court 
of Appeals or Supreme Court, 
at 
http://www.iowacourts.gov/). 
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(Recent Unpublished Decisions Arranged by County) 
 

Black Hawk County State v. Shannon See, No. 16-0470 (Iowa Court of Appeals, 
filed April 19, 2017).  Insufficient evidence to support probable cause search of 
vehicle based solely on evidence found on the passenger.  Defendant’s 
passenger was searched incident to arrest on a warrant, and drug paraphernalia was 
found in the passenger’s pocket.  The officer also noted an odor of marijuana 
emanating from the passenger.  On this basis, defendant’s vehicle and purse were 
searched, and marijuana was located.  Defendant was arrested, and search of her 
person yielded prescription pills, drug paraphernalia, and methamphetamine. Held 
that absent an odor of marijuana emanating from the vehicle, a history of drug use, 
nervousness, contraband in plain view, or indications of impairment, evidence was 
insufficient to support a probable cause search based solely on evidence found on 
the passenger. 
 
Black Hawk County State v. John Barker, III, No. 16-0686 (Iowa Court of Appeals, 
filed May 3, 2017).  Visual observation and estimate of speed by trained officer is 
sufficient to support stop of a vehicle.  Officer trained in radar/LiDAR and speed 
estimation testified to observations of defendant’s oncoming vehicle at a high rate of 
speed in excess of the limit.  Officer caught up to the vehicle, which was then illegally 
stopped in the center of the roadway, and observed two men exit the vehicle. The 
vehicle then drove away.  Officer stopped to speak with the two men who exited, and 
radioed the information concerning the vehicle’s speed and illegal stopping to another 
officer, who initiated a traffic stop.  Odor of alcohol and signs of intoxication led to 
arrest and conviction of the driver for OWI.  Held that either one of the traffic 
violations; i.e., speed or stopping in the center of the roadway, amounted to probable 
cause and reasonable suspicion to investigate, distinguishing State v. Petzoldt, No. 
10-0861, 2011 WL 2556961 (Iowa Ct.App. 2011) because of the additional evidence 
presented concerning officer training, speed estimate, speed limit in the area, and 
lengthy observation, in addition to the separate violation of stopping in the roadway.  
 
Black Hawk County State v. Michael Scheffert, No. 16-0267 (Iowa Court of Appeals, 
filed May 3, 2017).  Ordinance must be pled and proven or made part of the 
record to form the basis of a traffic stop.  Defendant was stopped for being in a 
park after hours, in violation of an ordinance of the county conservation board, and 
subsequent investigation resulted in charge of possession of marijuana.  During 
motion to suppress, state did not seek to admit evidence of the ordinance designating 
the area as a park or setting hours.  Held that judicial notice may not be taken of an 
ordinance, and because no evidence the ordinance was properly adopted by the 
conservation board was introduced, it must be assumed that the officer made a 
mistake of law, which cannot form the basis of a stop pursuant to article 1, section 8 
of the Iowa Constitution; traffic stop unsupported by probable cause and evidence 
suppressed. 
 
Black Hawk County State v. Zachary Lee Church, No. 15-1904 (Iowa Court of 
Appeals, filed June 7, 2017).  Assault on peace officer part of same transaction or 
occurrence as possession with intent and OWI.  Defendant found slumped over 
the wheel of a car with the engine running, and when brought back to the patrol car, 
attacked the officer and attempted to disarm him.  Defendant charged with assault on 
a peace officer, possession with intent to deliver, and OWI, and filed a motion to 
sever the charge of assault on a peace officer from the other charges as not part of 
the same transaction or common scheme.  Trial court denied the motion.  Held that 
defendant bears the burden of showing prejudice resulting from joinder that 
outweighs the State’s interest in judicial economy, and when the facts of each charge 
cannot be explained adequately without drawing on the facts of the other charge, 
charges linked by time, place, and circumstances should be tried together pursuant to 
Rule 2.6(1). 
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Black Hawk County State v. Zachary Lee Church, No. 15-1904 (Iowa Court of 
Appeals, filed June 7, 2017).  Past accusations of excessive force by officer 
properly excluded in trial for assault on a peace officer.  Defendant found 
slumped over the wheel of a car with the engine running, and when brought back to 
the patrol car, attacked the officer and attempted to disarm him.  Defendant charged 
with assault on a peace officer, possession with intent to deliver, and OWI, and 
sought to introduce prior accusations against the officer of use of excessive force.  
Held that prior bad act evidence was irrelevant to the modus operandi or motive of 
the officer, and were irrelevant to any of the acceptable purposes for admitting such 
evidence under Rule 5.404(b)(2). 
 
Black Hawk County State v. Zachary Lee Church, No. 15-1904 (Iowa Court of 
Appeals, filed June 7, 2017).  References to text messages as the type of 
evidence expected in a drug trafficking case is not hearsay, and cross 
examination can open the door to what would otherwise be hearsay.  In 
prosecution for possession with intent to deliver, investigating officer was asked on 
cross examination about lack of evidence of storage, order, sale, or distribution of 
controlled substances.  On redirect, officer was asked whether there were text 
messages on defendant’s phone, without introducing the messages themselves.  
Defendant’s hearsay objection overruled.  Held that where text messages 
themselves were not offered into evidence or quoted in any fashion, but were 
merely referenced as the type of records that supported the officer’s conclusion that 
the defendant was trafficking in drugs, they were not hearsay, and even if testimony 
about the messages did constitute hearsay, defense had opened the door by 
questioning that created a high degree of confusion, allowing the prosecution to 
clarify by asking the questions on redirect. 
 
Black Hawk County State v. Clarsell Anthony Todd, No. 16-0809 (Iowa Court of 
Appeals, filed June 7, 2017).  Sufficient evidence of intoxication even in the 
absence of proof that BAC was over .08%.  Defendant found guilty after trial by 
jury of OWI after being found asleep in his running vehicle, despite “passing” the 
HGN test, and no DataMaster test.  Officers testified that defendant gave 
inconsistent answers for why he was sleeping in his vehicle, he smelled of alcohol, 
failed the walk and turn test, his eyes were bloodshot and watery, and refused to 
take a PBT or the DataMaster because of medication he had taken for stomach 
issues.  Held that jury could find that defendant’s statements about why he was 
sitting in his vehicle and why he refused testing to be less than credible, and that the 
placement of his vehicle in a no parking zone, blocking a driveway, indicated that 
his reason or mental ability had been affected or that he had lost control of his 
bodily actions when he passed out in a running vehicle for over an hour before an 
officer woke him up; conviction affirmed.  
 
Black Hawk County State v. Anthony Albert Tronca, No. 15-1695 (Iowa Court of 
Appeals, filed June 21, 2017).  Objectively reasonable standards for vehicle 
impoundment will not be invalidated unless the sole reason was criminal 
investigation.  Defendant’s vehicle was impounded for driving on a suspended 
license.  Once at the impound lot, a dog sniff alerted to narcotics.  A search warrant 
was obtained, and methamphetamine and a handgun used in a homicide were 
located. Defendant was eventually convicted of murder.  In finding that an 
impoundment is proper if it is reasonable, the Court found that it is not necessary for 
there to be a written standardized policy, as long as the policy does not give officers 
unlimited discretion to conduct searches, and the inventory is not conducted solely 
for the purpose of investigation.  The standard of reasonableness is objective, and 
the subjective motivation of the officer is irrelevant.   
 
Boone County Alan Duane Beard v. State, No. 15-1393 (Iowa Court of Appeals, 
filed June 7, 2017).  Defendant presumed competent to stand trial.  Defendant 
filed PCR to allege his attorney should have filed for a competency evaluation due 
to multiple mental health issues, learning disabilities, and failure to take prescribed  
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medication for 30 days prior to guilty plea to OWI and eluding.  Held that vague claims 
by defendant of lack of competency, in light of demonstrated understanding of 
procedures and calculated answers to questions, did not raise an issue of competency 
or rise to the level of prejudice against defendant. 
 
Boone County Alan Duane Beard v. State, No. 15-1393 (Iowa Court of Appeals, filed 
June 7, 2017).  Diminished capacity defense not available for OWI or eluding.  
Defendant filed PCR to allege that trial counsel should have pursued a diminished 
capacity defense to the charges of OWI and eluding.  Held that both OWI and eluding 
are general intent crimes, therefore any alleged diminished capacity serves as no 
defense. 
 
Butler and Franklin Counties State v. Todd Terrance Larue, No. 16-0544 (Iowa Court 
of Appeals, filed May 17, 2017).  Right of allocution afforded with general inquiry.  
Defendant pled guilty to OWI and multiple counts of DWB in two counties, and agreed 
to concurrent sentences.  At sentencing, the court asked the defendant if he had 
anything to say.  On appeal, defendant argues this was insufficient to inform him of his 
right of allocution.  Held that sentencing courts are not required to use any particular 
language to satisfy rule 2.23(3)(d) and substantial compliance is sufficient, sentence 
upheld. 
 
Cerro Gordo County Victor Rivera v. State, No. 16-1253 (Iowa Court of Appeals, filed 
June 7, 2017).  Seventy-percent mandatory minimum sentence for vehicular 
homicide by operation while intoxicated and leaving the scene does not violate 
due process or cruel and unusual punishment.  Defendant sentenced for vehicular 
homicide was ordered to serve the mandatory minimum sentence under §902.12(6) for 
leaving the scene.  Defendant filed PCR to challenge the sentence as a violation of 
due process and cruel and unusual punishment. Held that because persons convicted 
of only vehicular homicide and those convicted of vehicular homicide in addition to 
leaving the scene are not similarly situated, it is within the legislature’s discretion to 
decide how the differing conduct will be punished.  In addition, term-of-years sentences 
are not unconstitutional as cruel and unusual simply because they are mandatory; the 
sentence serves the legitimate goals of retribution, deterrence, incapacitation, and 
rehabilitation, and is not grossly disproportionate to the conduct. 
 
Cerro Gordo County Victor Rivera v. State, No. 16-1253 (Iowa Court of Appeals, filed 
June 7, 2017).  Mandatory $150,000.00 restitution for felony resulting in death 
does not violate prohibition against cruel and unusual punishment.  Defendant 
sentenced for vehicular homicide was ordered to pay $150,000.00 restitution pursuant 
to §910.3B.  Defendant filed PCR to challenge the restitution as cruel and unusual 
punishment, especially as applied to him because of his age and financial status.  Held 
that the manner in which the amount of a particular restitution award impacts a 
particular offender is not the focus, rather it is the harm caused in relation to the award; 
restitution amount found to be reasonable. 
 
Dallas County State v. Justin Kritsinger, No. 16-0963 (Iowa Court of Appeals, filed 
May 3, 2017).  Actions can negate previous request for 804.20 phone call.  
Defendant was brought to the hospital following fatal collision and asked to speak to an 
attorney after a PBT was requested.  Defendant told he could call an attorney, but then 
immediately agreed to take PBT.  Defendant then asked to call an attorney to be 
released, and was told he could call but that he would not be released.  Defendant 
then changed the subject of the conversation.  Implied consent was invoked and 
defendant was asked if he wanted to make a call, and he refused to call but consented 
to the test.  Held that in all three exchanges, defendant’s statements or actions 
indicated he did not want to call an attorney, and his right to make a phone call was not 
denied. 
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Dallas County State v. Justin Kritsinger, No. 16-0963 (Iowa Court of Appeals, filed 
May 3, 2017).  Evidence of impaired driving sufficient to show causation in 
vehicular homicide conviction despite defense of PTSD.  Defendant found guilty 
to vehicular homicide by operating while intoxicated, but claimed that the collision 
was caused by PTSD and a dissociative state.  Evidence showed that defendant’s 
BAC was .200%, ten witnesses testified to signs of intoxication and opinion that he 
was intoxicated, and defendant’s speed at the time of the collision was 116 mph 
without braking prior to impact.  Jury was free to reject psychiatrist testimony that 
unawareness of his actions could be caused by PTSD.  Held that substantial 
evidence supported causal connection between intoxicated driving and death of the 
victim. 
 
Dubuque County State v. Michael Scott Sheckles, No. 15-1933 (Iowa Court of 
Appeals, filed June 7, 2017).  Sufficient evidence existed to support guilty 
verdict despite sworn inconsistent statements concerning identity.  Defendant 
found guilty after trial by jury of assault, driving while barred, and eluding.  Defendant 
was identified at trial by one witness as being the person who committed the assault 
and drove away in the vehicle, but was impeached with prior sworn deposition 
testimony that she could not identify the assailant/driver.  Held that because 
reviewing court does not address the underlying question of whether the verdict is 
against the weight of the evidence but rather only reviews the discretion of the trial 
court, deference was given to the trial court’s credibility determination that trial 
testimony of the witness was consistent with the other evidence and corroborated by 
other witnesses and circumstances, no abuse of discretion found.   
 
Dubuque County State v. Michael Scott Sheckles, No. 15-1933 (Iowa Court of 
Appeals, filed June 7, 2017).  Claim of ineffective assistance of counsel for not 
moving to recuse trial judge who had previously prosecuted defendant 
preserved for post-conviction relief proceedings.  Defendant found guilty after 
trial by jury of domestic assault, eluding, and driving while barred.  After guilty 
verdict, defendant complained at sentencing that trial judge had prosecuted him on a 
prior domestic assault charge while employed as an assistant county attorney, and 
was necessarily biased. Appeal on grounds of ineffective assistance of counsel was 
then filed for failure to pursue a recusal of the trial judge.  As no record was made on 
the reasons of counsel for not pursuing the potential conflict, claim preserved for 
post-conviction relief proceedings.  
 
Floyd County State v. Jason Gene Weitzel, No. 16-1112 (Iowa Court of Appeals, 
filed May 3, 2017).  Failure to disclose all applicable surcharges at sentencing 
results in withdrawal of guilty plea.  Defendant pled guilty to PCS, carrying 
weapons, and OWI.  During the plea colloquy, sentencing court did not inform 
defendant of the criminal surcharge penalty applicable to each offense pursuant to 
Iowa Code §911.1(1), or his understanding of the surcharge pursuant to Rule 2.8.  
Defendant did not file a motion in arrest of judgment, but such a motion is 
inapplicable where the court fails to inform the defendant of his right to challenge the 
adequacy of the plea proceedings and consequences of failure to file a motion in 
arrest of judgment.  Held that substantial compliance focuses on the conduct of the 
court, not the prejudice to the defendant, and where the court did not inform of the 
surcharge or confirm the defendant’s understanding, there was no independent 
determination of voluntariness and the guilty plea must be set aside as a bright line 
rule, regardless of actual prejudice.  (A dissent was filed which would have adopted a 
harmless-error analysis and inquiry into actual prejudice and improper inducement.) 
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Hamilton County State v. Loren Anton Goodwin, III, No. 16-1346 (Iowa Court of 
Appeals, filed June 7, 2017).  No abuse of discretion for imposing consecutive 
sentences notwithstanding the plea agreement and recommendations of the 
PSI.  Defendant entered guilty pleas to eluding and PCS, with a plea agreement for 
suspended concurrent sentences and probation.  PSI recommended suspended 
sentences with residential placement, mental health and substance abuse treatment.  
Sentencing court rejected plea agreement and PSI recommendations and imposed 
two year consecutive sentences on each count, to be served consecutively to a 
sentence in another county.  Defendant appealed for abuse of discretion.  Held that 
where the sentencing court did not consider any improper ground, and did not rely 
on any unreasonable or untenable basis, court is not required to acknowledge each 
claim of mitigation and failure to acknowledge a particular sentencing circumstance 
does not necessarily mean it was not considered, no abuse of discretion found. 
 
Jasper County State v. Ryan David Trostel, No. 16-1305 (Iowa Court of Appeals, 
filed June 7, 2017).  No abuse of discretion for failure to grant continuance.  
Defendant pled guilty without counsel and then requested four continuances of 
sentencing for out-of-state counsel to file a petition for admission pro hac vice to 
represent him at sentencing.  Four continuances were granted but final continuance 
to “review discovery in the case” was denied.  Error on the constitutional issue was 
not preserved for appeal, and no abuse of discretion found where out-of-state 
counsel sent letter to the court advising of potential issues with guilty plea but did not 
seek admission for another two months, and did not appear for sentencing but had a 
local attorney appear on his behalf. 
 
Jasper County State v. Ryan David Trostel, No. 16-1305 (Iowa Court of Appeals, 
filed June 7, 2017).  No abuse of discretion for failure to allow withdrawal of 
guilty plea for mental health reasons.  Defendant pled guilty without counsel and 
then applied to withdraw his plea of guilty pursuant to Rule 2.8(2)(a).  Court 
reviewed the record and found that the plea was complete and there was no issue 
regarding defendant’s competence and denied the motion. Held that where record 
indicates defendant was informed of and understood the nature of the charge 
against him and the rights and consequences that accompanied the guilty plea, 
there was no abuse of discretion in the denial of the request to withdraw the plea. 
 
Linn County State v. Theodore Ray Bascom, No. 15-2173 (Iowa Court of Appeals, 
filed May 3, 2017).  Failure to advise of surcharge and immigration 
consequences left for PCR proceedings.  Defendant pled guilty to OWI-3

rd
 

offense and was ordered to pay a fine, “plus the appropriate surcharge.”  He was not 
informed of any immigration consequences.  Defendant did not file a motion in arrest 
of judgment.  Held that where no opportunity for a record is made concerning 
prejudice under Strickland v. Washington, 466 U.S. 668 (1984), allegations of 
ineffective assistance of counsel should be raised in postconviction-relief 
proceedings. 
 
Mahaska County State v. Aaron Lance Sams, No. 16-0656 (Iowa Court of Appeals, 
filed May 3, 2017).  Sufficient evidence of intoxication.  Defendant was stopped 
for speeding, had difficulty producing his documentation for the officer, exhibited 
slurred speech, watery eyes, the odor of an alcoholic beverage, and did not know 
how much alcohol he had consumed when asked.  Defendant failed HGN, but 
passed the one leg stand and walk and turn tests.  Defendant refused a breath test.  
Held that choice to speed was evidence of impaired judgment, and failure of HGN 
and odor of alcohol was evidence of loss of control of bodily actions or functions, so 
counsel’s failure to move for judgment of acquittal for lack of sufficient evidence of 
intoxication was not ineffective, conviction affirmed. 
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Plymouth County State v. Michael Ryan Derby, No. 16-0844 (Iowa Court of 
Appeals, filed May 3, 2017).  Verdict supported by weight of the evidence.  
Defendant found guilty of OWI and eluding after bench trial based upon opinion 
testimony and manner of driving without chemical test or SFSTs.  Defendant alleged 
he had a seizure.  Held that while no direct evidence was introduced showing 
impairment, circumstantial evidence is equally probative and can be even more 
persuasive under some circumstances, and in the case of a refusal to submit to 
chemical testing, in addition to driving and slurred statement admitting he was 
drinking, no abuse of discretion, verdict upheld. 
 
Plymouth County State v. Terrance Williams, No. 16-0754 (Iowa Court of Appeals, 
filed May 17, 2017).  Sufficient circumstantial evidence of operation for 
purposes of OWI.  Defendant was found asleep in the driver’s seat of a parked car 
on the side of a highway, with the key in the ignition but the engine not running.  
Defendant stated he stopped because he was tired, and admitted to drinking.  There 
were no alcohol containers in or around the vehicle.  Defendant displayed multiple 
signs of intoxication and failed SFSTs.  Defendant was convicted of OWI, and 
challenged conviction for insufficient evidence of operation.  Held that being seated 
in the driver’s seat, intoxicated and alone, on the shoulder of the highway with the 
turn signal on, the keys in the ignition and in the on position, no alcohol containers 
in the vehicle, and his admission to stopping his car on his way from another city 
because he was tired constitutes sufficient circumstantial evidence of operation; 
conviction affirmed.   
 
Polk County State v. Mark L. Kemp, No. 16-0129 (Iowa Court of Appeals, filed April 
19, 2017).  Pat down search upheld for driver in high-crime neighborhood 
when drug paraphernalia present in vehicle in plain view.  Officer received an 
anonymous tip about drug-trafficking activity involving a specific vehicle and 
describing the driver.  Vehicle located the next day parked in an empty parking lot, 
and officer approached.  Defendant was not in the car, but drug paraphernalia could 
be seen in plain view, which corroborated the illegal activity.  When defendant 
returned, he admitted being the driver, which corroborated his identity.  A pat down 
for officer safety was conducted and items in defendant’s pockets were immediately 
recognized as contraband.  Search upheld based upon plain feel doctrine. 
 
Polk County Robert Jackson White v. State, No. 16-0161 (Iowa Court of Appeals, 
filed April 19, 2017).  Automobile exception still valid in Iowa after Gaskins.  
Defendant alleged in post-conviction relief petition that State v. Gaskins, 866 
N.W.2d 1 (Iowa 2015), substantially altered the landscape of the law under the Iowa 
Constitution not only as to searches incident to arrest, but also as to the automobile 
exception pursuant to the concurrence in Gaskins.  Held that despite the 
concurrence, the automobile exception remains good law and is controlling 
Supreme Court precedent, failure to show a nexus between conviction and 
purported change in law is fatal to claim that conviction should be invalidated. 
 
Polk County City of Des Moines v. Travis Hurley, No. 16-1042 (Iowa Court of 
Appeals, filed April 19, 2017).  Termination of firefighter for operation while 
intoxicated upheld.  Firefighter was arrested for OWI for second time while 
employed by the City of Des Moines.  Firefighter’s driver’s license was suspended 
for one year, and he was terminated.  He appealed termination to Commission, who 
recommended suspension.  City appealed to district court, which reinstated 
termination.  Firefighter appealed the district court decision, claiming it improperly 
shifted burden to him to prove that termination was arbitrary and for failure to 
consider other mitigating circumstances.  Held that City proved misconduct and 
consistent discipline in similar cases, and good work history and substance and 
mental health treatment following arrest did not outweigh the seriousness of the 
misconduct; termination was appropriate sanction. 
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Polk County State v. John Charles Pickering, No. 16-1272 (Iowa Court of Appeals, 
filed April 19, 2017).  Automobile exception to warrant requirement upheld upon 
detecting odor of marijuana in a vehicle.  After lawfully initiating a traffic stop, 
officer detected odor of marijuana emanating from the vehicle as the driver was 
exiting.  Search led to discovery of methamphetamine.  Held that odor of marijuana 
in an automobile creates probable cause plus exigent circumstances to justify 
warrantless comprehensive search of the automobile under the automobile 
exception to the warrant requirement, methamphetamine found in plain view while 
officers lawfully searched for source of marijuana odor. 
 
Polk County State v. Joseph Manuel Jones, No. 16-1723 (Iowa Court of Appeals, 
filed April 19, 2017).  No abuse of discretion where sentencing court relied on 
standard factors.  Defendant alleged that sentencing court abused its discretion by 
not considering mitigating factors such as child custody, work history, and difficult 
childhood in sentencing him to ninety days in jail for OWI-1

st
 offense.  Held that 

where sentencing court did not rely on inappropriate factors or improper evidence, 
but rather the nature and circumstances of the crime, protection of the public, 
criminal history, substance abuse history, maximum opportunities for rehabilitation, 
plea agreement and presentence investigation report, reviewing court will not decide 
what sentence they would have imposed, but rather whether sentence was 
unreasonable.  Sentence was within the statutory parameters and therefore given a 
presumption of validity, and was not clearly untenable or unreasonable. 
 
Polk County Rhonda Banwart v. 50

th
 Street Sports, No. 16-1218 (Iowa Court of 

Appeals, filed May 3, 2017).  Summary judgment proper where no evidence 
exists to show licensee “knew or should have known” of intoxication.  Plaintiff 
sought damages against bar in dram shop action after patron was served alcohol 
and collided with her vehicle at an intersection.  Patron pled guilty to OWI in 
separate criminal action, but plaintiff did not allege any facts to show that patron 
displayed signs of intoxication while at the establishment, such as bumping into 
people, appearing unbalanced, being visibly excited or emotional, using loud or 
abusive language, or confronting bar staff or other patrons.  Evidence was 
undisputed that patron was served three beers in four hours.  Held that although the 
patron’s BAC was over the legal limit and she displayed signs of intoxication to the 
officer at the time of the collision and her arrest, there was no evidence that she 
displayed those signs before or at the time she was served alcohol by the bar, so 
the bar would have no reason to know that serving her alcohol would cause her to 
become intoxicated.  Summary judgment for the defendant affirmed. 
 
Polk County State v. Ronald Robinson Gochett, No. 15-0418 (Iowa Court of 
Appeals, filed May 3, 2017).  Court may not impose court costs on dismissed 
charges absent agreement.  Defendant pled to PCS and eluding, and the 
sentencing court did not inform of surcharges or maximum and minimum penalties.  
These claims were preserved for postconviction-relief proceedings.  Defendant was 
also ordered to pay court costs on dismissed charges.  Held that imposition of court 
costs for dismissed charges was neither part of the plea bargain or authorized by 
statute, citing State v. Petrie, 478 N.W.2d 620, 622 (Iowa 1991).  Portion of 
sentence imposing costs for dismissed charges vacated. 
 
Polk County State v. Troy Lee Mure, Jr., No. 16-1169 (Iowa Court of Appeals, filed 
May 3, 2017).  Necessity and self-defense in vehicular homicide prosecution.  
Defendant was convicted of vehicular homicide by reckless driving after driving at a 
high rate of speed, losing control and colliding with a utility pole and hitting an 
embankment, resulting in the death of his passenger.  Defendant claimed necessity 
and self-defense due to being chased by another driver who brandished a gun. Trial 
court found that elements of necessity and self-defense were met, but were 
disproven beyond a reasonable doubt because a greater harm was caused than 
was avoided, and alternatives existed to the defendant’s choice to drive recklessly.   
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Polk County State v. Troy Lee Mure, Jr., No. 16-1169 (Iowa Court of Appeals, filed 
May 3, 2017).  Proximate cause where actions of other vehicle were not solely 
responsible for death of passenger.  Defendant was convicted of vehicular 
homicide by reckless driving after driving at a high rate of speed, losing control and 
colliding with a utility pole and hitting an embankment, resulting in the death of his 
passenger.  Defendant claimed that his driving was not the proximate cause of the 
collision, as another pursuing driver had struck his vehicle from behind.  Accident 
reconstruction testimony showed that defendant’s vehicle was not struck by any other 
vehicles.  Held that defendant can only be relieved of criminal responsibility if the 
death of his passenger can be attributed solely to the actions of the other vehicle, and 
substantial evidence supported the conclusion that the defendant’s vehicle was not 
hit, tapped, or rammed by the other vehicle. 
 
Polk County State v. Joel Brooks, No. 15-2073 (Iowa Court of Appeals, filed May 17, 
2017).  Traffic stop upheld for unsafe lane change.  Defendant merged onto a 
roadway and made a continuous motion through two lanes, causing a patrol officer to 
slow down to avoid a rear end collision, all without signaling.  Traffic stop initiated for 
changing lanes without first ascertaining that such movement could be made with 
safely, in violation of a municipal code which is the equivalent of Iowa Code 
§321.306(1).  Subsequent investigation led to charges of OWI and PCS.  Defendant 
alleged that stop was invalid because motorists change lanes frequently and requiring 
other motorists to slow down does not make the lane change unsafe.  Held that law 
does not require collision, hard braking, or slowing substantially to trigger an 
infraction, stop upheld.   
 
Polk County State v. Kevin Raymond Jones, No. 16-1173 (Iowa Court of Appeals, 
filed May 17, 2017).  Failure to file motion in arrest of judgment is fatal to future 
challenge.  Defendant pled guilty to OWI-3

rd
 and eluding, and then appealed his 

consecutive sentences because the court based its sentence on a plea agreement 
that he asserted did not exist.  Held that this was actually a challenge to the court’s 
acceptance of his guilty pleas, which was barred because he did not file a motion in 
arrest of judgment and the court advised him of his right to do so.  Defendant also 
agreed to consecutive sentences on the record.  Held where defendant does not file 
the required motion in arrest of judgment and agrees to the sentence, he has no basis 
for challenge, sentence upheld. 
 
Polk County State v. Ray Alexander Sangster, No. 16-1621 (Iowa Court of Appeals, 
filed May 17, 2017).  No abuse of discretion when all sentencing factors 
considered.  Defendant sentenced to indeterminate term of five years for leaving the 
scene of an accident resulting in death.  Sentencing court considered the defendant’s 
age, lack of criminal history, lack of substance-abuse history, and excellent 
employment circumstances, as well as the nature of the offense, the PSI which 
recommended incarceration, the need to protect the community, and the nature and 
circumstances of the offense.  The court also heard victim impact statements and 
statement of the prosecutor recommending incarceration.  The court explicitly 
considered all sentencing options available, but ultimately decided on incarceration 
due to severity of the offense and behavior demonstrating a lack of responsibility.  
Held that when all circumstances are considered there is no abuse of discretion, 
sentence upheld.  
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Polk County State v. Ray Alexander Sangster, No. 16-1621 (Iowa Court of Appeals, 
filed May 17, 2017).  Where oral pronouncement of sentence conflicts with 
written judgment, oral pronouncement controls.  Defendant sentenced for 
leaving the scene of an accident resulting in death, and court orally informed 
defendant that he would be assessed the law enforcement initiative surcharge under 
911.3.  The statute does not allow for the imposition of the surcharge for the offense, 
and the clerk of court never assessed the surcharge, nor did it appear in the written 
judgment.  Held that where oral pronouncement of sentence conflicts with written 
judgment, oral pronouncement controls; sentence vacated for correction of portion 
imposing the surcharge. 
 
Polk County State v. Bobby Ray Klinger, Sr., No. 16-0985 (Iowa Court of Appeals, 
filed June 21, 2017).  Deference given to district court concerning credibility of 
witnesses.  Traffic stop of defendant’s vehicle was initiated for failure to display 
headlamps.  During the detention, officers discovered the license plate didn’t match 
the vehicle, which the defendant explained was due to having just purchased the 
vehicle.  Officers asked defendant to exit, patted him down, and discovered he was 
on parole for manufacturing methamphetamine.  A second, more thorough search of 
defendant’s person and the vehicle was then conducted, but the testimony conflicted 
concerning whether this was consensual and voluntary.  The district court ultimately 
found the officer to be more credible as to the consent issue, based in part on dash 
camera footage appearing to show the defendant nodding his head and being 
compliant, although there was no audio.  Held that while an appellate court is not 
bound by the credibility determinations of the district court, deference is given to the 
district court findings; search on the basis of voluntary consent upheld. 
 
Polk County State v. James Michael Pryor, No. 16-1982 (Iowa Court of Appeals, 
filed June 21, 2017).  Guilty plea may only be withdrawn if it is conditioned 
upon the court following the plea agreement.  Defendant pled guilty to DWB 
pursuant to a plea agreement for a fine only, while acknowledging in the written plea 
that the plea was not contingent upon the court’s acceptance of the plea agreement.  
The court advised him of his right to withdraw his guilty plea and then told him that 
the court would not follow the plea agreement.  A motion to withdraw the plea was 
not filed.  The court imposed a two year prison sentence.  Held that court is not 
required to allow a defendant the opportunity to withdraw a plea that is not 
contingent upon the court’s concurrence, so counsel did not breach an essential 
duty by failing to file what would have been a meritless motion in arrest of judgment 
on this ground. 
 
Polk County State v. Charles Thomas Young, No. 16-1540 (Iowa Court of Appeals, 
filed June 21, 2017).  No abuse of discretion for failure to specifically recite one 
sentencing factor.  Defendant pled guilty to DWB, pursuant to an agreement that 
the State would dismiss a second DWB charge and base its sentencing 
recommendation on the PSI, while defendant was free to argue for any other lawful 
sentence.  The PSI recommended incarceration, and defendant argued for probation 
on the basis that he was employed and had access to other means of transportation.  
Sentencing court noted that this was defendant’s sixth DWB offense, tenth time on 
probation, and remorseful only when caught.  Held that no abuse of discretion for 
failure to consider options other than incarceration where court considered the 
nature and circumstance of the crime, protection of the public, criminal history, 
propensity for further criminal acts, and maximum opportunity for rehabilitation.  The 
failure of the sentencing court to specifically recite one of the factors does not 
amount to an affirmative showing of abuse, sentence affirmed.   
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Scott County State v. Kendra D. Kohlmeyer, No. 16-0257 (Iowa Court of Appeals, 
filed April 19, 2017).  Sufficient evidence of intoxication while driving.  
Defendant was driving a vehicle with her boyfriend riding as a passenger when she 
rear-ended another vehicle being driven by her brother.  Her boyfriend was injured, 
and defendant left the scene with her brother prior to police arrival.  Witnesses did 
not see the collision, but saw her get out of the driver’s side of the vehicle.  Held 
that direct and circumstantial evidence are equally probative, distinguishing State v. 
Creighton, 201 N.W.2d 471 (Iowa 1972), and substantial evidence in the form of 
admissions to drinking before the collision, physical signs of intoxication, the 
circumstances of the collision itself, her conduct and demeanor, and the fact that 
she left the scene supported the jury’s finding that she was intoxicated while driving. 
 
Scott County Davon Antwon Wright v. State, No. 16-1613 (Iowa Court of Appeals, 
filed April 19, 2017).  Pat down search upheld for driver in high-crime 
neighborhood when drug paraphernalia present in vehicle in plain view.  
Defendant pled guilty to eluding while participating in a felony, on the basis that he 
transported marijuana in a vehicle while exceeding the speed limit by twenty-five 
miles or more with officers in pursuit.  Prior to sentencing, defendant attempted to 
withdraw his guilty plea for lack of factual basis and because it was not voluntary.  
Held that although statement made at plea hearing by counsel that marijuana was 
found in the vehicle was insufficient, factual basis was sufficient when combined 
with minutes of testimony, which disclosed that vehicle belonged to defendant and 
two passengers admitted that defendant was smoking marijuana in the vehicle just 
prior to pursuit, and presentence investigation report in which defendant 
acknowledged that passengers had marijuana and he chose to elude due to 
marijuana and a firearm being in the vehicle.   
 
Scott County State v. Monica Sheani Williams, No. 15-0755 (Iowa Court of 
Appeals, filed May 3, 2017).  Failure to establish connection between notice 
and bulk mailing insufficient to prove notice to the defendant in DWB 
prosecution.  Defendant found guilty of driving while barred after bench trial.  To 
prove the element of notice to the defendant, the state used the notice, a certificate 
of bulk mailing, an affidavit by the DOT records manager, and a one-page list of 
names and addresses, which included the defendant’s name and sanction number.  
No witness from the DOT was called to testify, and no identifying information was 
included on the bulk mailing to establish a connection between the defendant or the 
defendant’s address and the notice, nor did the list of names and addresses provide 
any explanation that it was for the purpose of bulk mailing of the notice on any 
specific date.  Held that where there was no connection established between the 
mailing, the date, the notice, and the defendant, notice could not be presumed and 
the evidence was insufficient to prove notice as required; conviction vacated. 
 
Scott County State v. Jose Domingo Ascencio, No. 16-0992 (Iowa Court of 
Appeals, filed June 21, 2017).  Sufficient evidence of operation despite 
defendant in passenger seat.  Two convenience store employees saw the 
defendant drive away from the store in an intoxicated state and called police, but 
when the officer stopped the vehicle five to ten minutes later, the defendant was in 
the passenger seat.  The officer and the store employees testified to multiple 
indicators of intoxication, and when asked how the vehicle arrived at the 
convenience store, the defendant admitted to driving.  Held that it was within the 
fact-finder’s purview to credit the testimony of the store employees concerning the 
defendant’s driving, and resolve any conflicts in the evidence in accordance with its 
own views as to the credibility of witnesses; conviction affirmed.     
 
Sioux County State v. Tiffani A. Taylor, No. 16-1424 (Iowa Court of Appeals, filed 
May 17, 2017).  Reasonable belief that item is contraband is sufficient to 
justify plain view exception to warrant requirement.  Defendant was a 
passenger in a vehicle stopped because the driver was not properly licensed.  
Deputy asked defendant if she had a valid license to drive, and when she told him  
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she did, he asked to see the license.  Defendant retrieved her purse, and when she 
opened it, the deputy could see a small baggie which he immediately believed to 
contain illegal drugs.  When asked, defendant opened her purse again and tried to 
rearrange the contents so the deputy could not see inside.  Deputy demanded the 
purse and retrieved the baggie, which contained methamphetamine.  Defendant 
argued that the incriminating nature of the bag was not immediately apparent.  Held 
that an officer’s training and experience may be taken into account when 
determining the incriminating nature of the object, as well as furtive actions made in 
an effort to hide the object, and state need not prove the deputy knew the object was 
contraband, but only that he reasonably believed the item was contraband; search 
upheld under the plain view exception to the warrant requirement.  
  
Tama County State v. Ronald Dean Schlichting, No. 16-0579 (Iowa Court of 
Appeals, filed June 7, 2017).  Probable cause to stop vehicle based upon failure 
to use turn signal.  Defendant approached a two-way intersection and made a left 
turn after a vehicle passed in the opposite direction, and while a patrol car was 150 
to 250 feet behind him, without using a signal.  Held that statutory requirement to 
use turn signal when the turn affects “any other vehicle” includes the patrol vehicle, 
and the statutory language creates a broad rule for determining the legal use of a 
turn signal, by use of the words, “may” and “any” in the definition of when a turn 
signal must be used; state not required to prove that other drivers were actually 
affected by the turn, just that their proximity and direction of travel may have been 
affected by the movement. 
 
Warren County State v. Jeffrey Lee Schrader, No. 16-1816 (Iowa Court of Appeals, 
filed June 7, 2017).  Inadequate record for review where sentencing court did 
not follow plea agreement, hearing was not reported, no PSI was ordered, and 
boilerplate language was used in sentencing order.  Defendant pled guilty to 
driving while barred, and while plea was not conditioned upon court’s acceptance of 
the plea agreement, the agreement was listed in the written guilty plea.  Sentencing 
court did not follow the plea agreement, the hearing was not reported, and no 
particular reasons other than boilerplate language were used in the sentencing 
document.  Sentencing court also imposed conditions that had no apparent nexus to 
the offense, without explanation. Held that due to errors and ambiguities arising out 
of the use of the boilerplate form, without further explanation, sentence is vacated 
and case remanded for the court to explain its reasons for departing from the plea 
agreement and imposing additional conditions. 
 
Woodbury County State v. Isiac Joseph Brown, No. 16-1558 (Iowa Court of 
Appeals, filed April 19, 2017).  Opinion evidence of speed obtained by pacing 
sufficient to uphold eluding conviction.  Officer testified that based upon the 
speed of his pursuit vehicle pacing the defendant’s vehicle, the defendant was 
traveling in excess of twenty-five miles per hour over the speed limit.  Held that 
when viewed in light most favorable to the verdict, opinion based on pacing was 
substantial evidence sufficient to support conviction.   
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Bar Uses Coasters Made of Parts from Cars Wrecked in Drunk Driving Incidents 
 
A bar in Canada is serving its drinks on coasters made of parts from vehicles involving drunk-driving incidents to 
drive home the important message about the dangers of driving while impaired. 

 
The coasters, which come in different colors, all feature the same message:  “This coaster 
used to be a car that never made it home.” 
 
An organization known as Arrive Alive is sponsoring the campaign, and obtains the metal 
used in the coasters from a local body shop.  A hydraulic-press is used to shape the 
coasters, before each is laser-etched with the message.  
 
“Impaired driving remains one of the leading criminal causes of death in Canada,” Michael 
Stewart, Arrive Alive’s program director, said on the organization’s website. “We wanted to 

remind people…that there are consequences to driving drunk.” 
 
For more information, please visit the organization’s website at www.arrivealive.org. 
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P r e p a r e d  b y  t h e  

P r o s e c u t i n g  A t t o r n e y s  T r a i n i n g  C o o r d i n a t o r  
( P A T C ) 

 
Under a project approved by the Governor’s Traffic Safety Bureau (GTSB), in cooperation 
with the National Highway Traffic Safety Administration (NHTSA). The opinions, findings, and 
conclusions expressed in this publication are those of the author and not necessarily those of 
the PATC, GTSB, NHTSA, or the Iowa Department of Justice.   
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August 23, 2017 
Des Moines Embassy Club-West 
 
8:00am-8:20am 
 
8:20am-8:30 am 

 
Registration 
 
Welcome  
Opening Remarks 

 

 

8:30am-10:00am Automobile Stops & 
Searches- Gaskins, Storm 
and Other Recent Court 
Rulings 

Becky Petig 
Poweshiek County Attorney  
 
  

10:00am-10:45am OWI Investigation & 
Modern Technology-
Social Media, Cell Phones, 
Surveillance Video 

Detective Jon Clark 
Council Bluffs Police Department 

10:45am–11:00am Break  

11:00am–12:00 noon The Drug Recognition 
Expert: A Hidden Ally in 
Your Corner 

Clinton Spurrier 
Ringgold/Taylor County Attorney 
 
Mike Dixson 
Des Moines Police Department  
 

12:00–1:00pm Lunch   

1:00pm–2:00pm Implied Consent 321J.10 
vs. Chapter 808 Search 
Warrants 

Maurice Curry 
Ass’t Polk County Attorney 
 

2:00pm–2:45pm Pretrial Motion Practice – 
Recent Trends and 
Survival Methods in 
Motions to Suppress & 
Motions in Limine 
 

 
Ass’t Dallas County Attorney  

2:45pm-3:00pm Break  

3:00pm–3:45pm Voir Dire Specifics – Low 
Tests, Refusals, No Bad 
Driving  
 

Christine M. Shockey 
Ass’t Attorney General 
Area Prosecutions Division  

3:45 pm Questions/Adjournment                            CLEs 
               5.75 State- pending 
                       Activity #   

Back to page 1  

 
Back to page 1  



 
REGISTRATION FORM 

August 23, 2017 

Des Moines Embassy Club West- West Des Moines, Iowa  

 
Sponsored by the: 

Iowa County Attorneys Association  
Office of the Prosecuting Attorneys Training Coordinator 

 
 
First Name: ____________________________________________ 
 
Last Name: ____________________________________________ 
 
Position: _______________________________________________ 
 
County: ________________________________________________ 
 
Address: _______________________________________________ 
 
City: ___________________________________  
 
Zip:____________ 
 
Attendee E-mail: _______________________________________ 
 

Vegetarian meal request  
 
 

5.75 hrs. State CLEs WILL BE APPLIED FOR  

 
 

A confirmation email will be sent to the email address listed a week  
prior to the workshop. 

 
Cancellation Policy: Registration cancelled on or before April 18, 2017 will receive a full refund. After that date there are no 
refunds. 

 
 
 
 
P:\@WORKSHOPS\2017 OWI Workshop\@REGISTRATION FORM.doc 

Registration fee: $75.00 
This includes all instruction and 
handouts. Lunch & breaks included. 
 
Submit Registration form:  

No later than August 14, 2017 
 

Please make checks payable to the 

Iowa County Attorneys Association.  

Unless the fee is enclosed with your 

registration, your office will be 

invoiced.   
 

Questions: 

Please contact Peg Bowman 
Iowa County Attorneys Association 
Hoover Bldg., 2nd Fl. 
Des Moines, IA 50319 
515.281.5428 (p) 
515.281.6771 (f) 
peg.bowman@iowa.gov 
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